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THE NORTH CAROLINA LAW REVIEW
Public Utilities--Rural Electrification Co-operativesCertificate of Convenience and Necessity.
The Johnston County Electric Membership Corporation was formed
under the 1935 statute' providing for the organization of co-operative

electric utilities. The Carolina Power & Light Co. sought to enjoin the
co-operative from constructing power lines in Johnston County paralleling its own lines, on the ground that defendant had not secured a
certificate of convenience and necessity from the utilities commissioner,
as required 2 of public utilities. Held: The 1935 statute expressly provides that corporations formed thereunder are not subject to the provisions of any other act; hence defendant needs no certificate. 8
In furtherance of the national power policy, federal agencies in the
past three years have successfully encouraged a number of state legislatures to pass more or less uniform laws designed to promote rural
electrification. The North Carolina statutes are fairly typical. They
provide (1) for the establishment of a state Rural Electrification
Authority, and (2) for the organization of co-operative electric membership corporations. 4 On the application of five persons who wish to
form a co-operative, the Authority has a survey made, and if it thinks

the proposal feasible, grants the requested privilege.

The Authority

also has the power of eminent domain; and co-operatives desiring loans
or grants from the federal Rural Electrification Administration must

apply through the state Authority.
Nineteen other states 5 have statutes dealing with rural electrification.
C. CoDn ANN. (Michie, 1935) §1694(7)-(28).
IN.
2
N. C. CODE ANN. (Michie, 1935) §1037(d).
'Carolina Power & Light Co. v. Johnston County Electric Membership Corp.,
211 N. C. 717, 192 S. E. 105 (1937). After this decision, an agreement was
reached between the plaintiff and the board of directors of defendant, whereby
plaintiff promised to build 325 miles of Vower lines in Johnston County and to pay
all expenditures "made for administrative and other expenses" of the co-operative,
not to exceed $15,000, and defendant was to give up its right to construct lines in
Johnston County. However, three residents of Johnston County brought suit to
enjoin the Carolina Power & Light Co. and the board of directors of the cooperative from carrying out this agreement, alleging that the act of the board of
directors was idt-ra vires. This injunction -was denied in the Johnston Superior
Court, Grady, J., holdihig that although the action of the board of directors "in
selling out, lock, stock and barrel" to the Carolina Power & Light Co. was a
plain breach of faith, nevertheless plaintiffs have not been injured because they
are getting what they want-electric energy in the rural districts. Plaintiffs have
appealed to the Supreme Court. Bailey v. Carolina Power & Light Co., argued
before N. C. Sup. Ct., Nov. 2, 1937.
'N. C. CODE ANN. (Michie, 1935) §1694(l)-(28). The statute establishing
the state Authority is N. C. Pub. Laws 1935, c. 288 (N. C. CoDE ANN. (Michie,
1935) §1694(1)-(6)), and that referring to co-operatives is N. C. Pub, Laws
1935, c. 291 (N. C. CODE ANN. (Michie, 1935) §1694(7)-(28)).

"Ala. Laws 1935, nos. 45, 47 (as amended by no. 303); Ga. Laws 1937, no.
503; Ind. Acts 1935, c. 175; Iowa Laws 1935, c. 390-G1; Ky. STAT. ANN. (Baldwin,
1937) c. 32 art! XVII; Me. Laws 1931, c. 230; Miss. Laws 1936, c. 183, 184;
Mont. Laws 1935, c. 98; Nev. Stat. 1935, c. 72; N. H. Laws 1935, c. 135; N. M.
Laws 1937, c. 100; N. D. Laws 1937, c. 115; ORE. CODE ANN. (Bobbs-Merrill,
1935) §56(3401)-(3460) ; S. C. Acts 1935, no. 65, Acts 1933, no. 275, Acts 1934, no.

NOTES AND COMMENTS
Most of these acts were passed since 1934 and show marked similarities
to the North Carolina statutes. 6 In six of these states 7 the Authorities,
rather than the state public service or utilities commissions, have complete control and supervision of the co-operatives, including the power
to set rates.8 In North Carolina the statute establishing the state
Authority provides that the "function of making rates and service
charges and orders for the extension of lines shall remain in the utilities
commission." 9
However, the North Carolina utilities commission cannot require the
co-operative to get a certificate of convenience and necessity. So ruled
the court in the principal case,' 0 basing its decision on Section 1694(28)
which reads: "This article is complete in itself and shall be controlling.
The provisions of any other law, general, special, or local, except as
provided in this article, shall not apply to a corporation formed under
this article."' ' This identical provision appears in the statutes adopted
in ten other states.' 2 But in the remaining nine states' 8 having rural
electrification statutes, this clause is conspicuously absent.' 4
887; S. D. Laws 1935, c. 162; Tenn. Acts 1935, c. 3, 4; Tex. Laws 1937 (Vernon's
Tex. Sess. Law Service, p. 123) ; Vt. Acts 1935, no. 157; VA. CODE ANN. (Michie,
1936) c. 159A.
'Ala., Miss., Tenn. and Vt., like N. C., provide for the establishment of both
Authorities and co-operatives. In Mont., N. H. and S. C., Authorities only are
established, with no provision for co-operatives; exactly the reverse is true in
Ga., Ind., Ky., Me., N. M., N. D., Tex., and Va. Rural electrification statutes
of a7 somewhat different nature are found in Iowa, Nev., Ore., and S. D.
Ala., Miss., Mont., N. M., S. C. and Tenn.
' It is worthy of note that none of the five states adopting rural electrification
statutes in 1937 provides for state Authorities, indicating the growing tendency
of the
federal Authority to assume control of the co-operatives.
9
N. C. CODE ANN. (Michie, 1935) §1694(3). But quaere as to whether this
provision is not nullified by Section 1694(19) (k), which gives the co-operatives
-power "to fix, maintain and collect fees, rents, tolls and other charges for service
rendered." Section 1694(28), providing that the article is complete in itself, seems
technically to refer only to Sections 1694(7)-(27), relating to co-operatives, and
not to Sections 1694(1)-(6), relating to the state Authority. See supra note 4.
"'Accord: Lexington Mill & Elevator Co. v. Browne, 116 Neb. 753, 219 N. W.
12 (1928).
IN. C. CODE ANN. (Michie, 1935) §1694(28).
G
Ga., Miss., Mont, Nev., N. M., N. D., S. C., S. D., Tenn. and Tex.
Ala., Ind., Iowa, Ky., Me., N. H., Ore., Vt. and Va. However, Iowa provides that "Any law conflicting with any part of this chapter shall be construed
as not applicable to associations formed hereunder" (Iowa Laws 1935, §8512-g56) ;
and Vermont provides that the Board of Rural Electrification "shall have exclusive jurisdiction of all corporations organized under the provisions of this
act" (Vt. Acts 1935, no. 157(4)).
ut Kentucky, e.g., stipulates that the provisions of general corporation laws are
applicable to electric co-operatives and that they are subject to the general supervision of the public service commission. Ky. STAT. ANN. (Baldwin, 1937) c. 32,
art. XVII, §883j-25, §883j-27(b). Indiana specifically provides that a certificate
must be secured from the public service commission by the co-operative. Ind. Acts
1935, c. 175, §5. Nevada and South Dakota have the same "complete in itself"
clause as North Carolina, but add the provision that before the creation of a
"power district," the public service commission must investigate and find (a)
that the public convenience and necessity require the creation of a -power district,
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The plaintiff attacked this clause as unconstitutional in that it discriminated unfairly between two public utilities. To determine its constifutionality, it is necessary first to inquire whether this co-operative is
a public utility. Until recent years, the vast majority of courts's held
that the offering of service by a co-operative to its members did not
constitute public service within the meaning of commission legislation,
0
since it purported to serve its members only and not the public at large.'
But the courts in some late cases, 1 7 looking to substance rather than
form, have reasoned that the co-operative is in reality serving the public since any member of the public can join. 18 A contrary holding
would provide opportunity for a public utility to avoid commission
regulation: it could set up a co-operative, get each customer to take out
a membership for a nominal fee, and escape regulation on the theory
that it was not holding itself out to the public but was serving only its
own members.
But even if the better view is that co-operatives are public utilities,
it does not necessarily follow that the statutes under consideration result in unfair discrimination.' 9 The inequality forbidden by the Conand (b) that the creation of a power district is economically sound and desirable.
Nev. Stat. 1935, c. 72, §4; S. D. Laws 1935, c. 162, §4.
' Southern Cal. Edison Co. v. Railroad Comm., 194 Cal. 757, 230 Pac. 661
(1925); People v. Orange County Farmers' & Merchants' Ass'n, 56 Cal. App.
205, 204 Pac. 873 (1922); Staie Public Utilities Comm. v. Okaw Valley Mut.
Tel. Ass'n, 282 Ill. 336, 118 N. E. 760 (1918); State Public Utilities Comm. v.

Bethany Mut. Tel. Ass'n, 270 Ill. 183, 110 N. E. 334 (1915); Hinds County Water
Co. v. Scanlon, 159 Miss. 757, 132 So. 567 (1931); State ex rel. L. & F. Mut. Tel.
Co. v. Brown, 323 Mo. 818, 19 S. W. (2d) 1048 (1929) ; State v. Southern Elkhorn Tel. Co., 106 Neb. 342, 183 N. W. 562 (1921); Schumacher v. Railroad
Comm.. 185 Wis. 303, 201 N. W. 241 (1924).
' The distinction was brought out definitely in a Kansas case, State ex rel.
Helm v. Trego County Co-operative Tel. Co., 112 Kan. 701, 212 Pac. 902 (1923),
where the co-operative originally served only members, ,but later also served the
public. The court said that originally the co-operative was not subject to commission jurisdiction, but held that fwhen it began to offer service to the public it
became subject to commission jurisdiction. Accord: State Public Utilities Comm.
v. Noble, 275 Ill. 121, 113 N. E. 910 (1916); Gilman v. Somerset Farmers' Cooperative Tel. Co., 129 Me. 243, 151 AtI. 440 (1930) ; Commonwealth Tel. Co.
v. Carley, 192 Wis. 464, 213 N. W. 469 (1927).

For an interesting discussion of

the question of co-operatives as public utilities, see Packel, Commission Jurisdiction over Utility Co-operatives (1937) 35 MIcH. L. REV. 411.
' Davis v. People ex rel. Public Utilities Comm., 79 Colo. 642, 247 Pac. 801
(1926); Parlett Co-operative v. Tidewater Lines, 164 Md. 405, 165 Atl. 313
(1933); North Shore F. & F. Co. v. North Shore Business Men's Trucking
Ass'n, 195 Minn. 336, 263 N. W. 98 (1935); cf. State ex rel. Bd. of R. R.
Comm'rs v. Rosenstein, 217 Iowa 985, 252 N. W. 251 (1934).

',If it sees fit, it can and will serve the whole public willing to buy a share
of stock ... Its incidents, its powers, and its operations are not to be distinguished
from those of a public carrier, and in truth and in fact it is a public carrier."
Parlett Co-operative v. Tidewater Lines, 164 Md. 405, 418, 165 AtI. 313, 318
(1933).
'(In Parlett Co-operative v. Tidewater Lines, 164 Md. 405, 421, 165 At. 313,
319 (1933), it was said that the exemption of co-operative associations, transporting their members' freight for hire, from statutory provisions applicable to all

public highway carriers for gain, would be uniconstitutional as an arbitrary and
unreasonable classification; but this was mere dictum.

NOTES AND COMMENTS
stitution is only such as is actually and palpably unreasonable and
arbitrary. 20 In Frost v. CorporationCommission,2 1 an amendment to a
statute exempting co-operative ginning associations from the necessity
of obtaining certificates was held void on the ground that the classification wag based on no real difference having a reasonable relation to the
object of the legislation. But Justice Sutherland, speaking for the
majority, emphasized that this co-operative was "in no sense a mutual
association" but was engaged in serving "the general public for the
sole purpose of making money," and stated that if this had been a nonprofit co-operative restricted to the business of its own members there
would be no reason to doubt that the classification was valid.2 2 In view
of the wide discretion which the legislature is allowed in the exercise
of its power to make classifications, 23 it is likely that the United States
Supreme Court would hold that there was sufficient difference between
a co-operative and a private utility to justify the distinction created by
24
the North Carolina statutes.
But whether constitutional or not, the inclusion in the statutes of
the "complete in itself" provision was ill-advised. Just how much of
the vast field of legislation is covered within the bounds of this indefinite statement? If it were literally construed, for example, no
action could be brought against a co-operative under any statute providing a remedy against a corporation in a tort action. Certainly for
clarity's sake, if for no other, this statute needs re-wording. Even
more serious consequences result from the dual control set-up--Rural
Electrification Authority over co-operatives, and utilities commissioner
over other public utilities.2 5 One specific danger encouraged by this
I See Arkansas Gas Co. v. Railroad Comm., 261 U. S. 379, 384, 43 Sup. Ct.

387, 389, 67 L. ed. 705, 710 (1923), and cases cited.
1278 U. S. 515, 49 Sup. Ct. 235, 73 L. ed. 483 (1928).
=278 U. S. 515, 523, 49 Sup. Ct. 235, 238, 73 L. ed. 483, 489 (1928).
Lindsley v. Natural Carbonic Gas Co., 220 U. S. 61, 31 Sup. Ct. 337, 55 L.
ed. 2369, ANN. CAs. 1912C 165 (1911).
See German Alliance Ins. Co. v. Lewis, 233 U. S. 389, 418, 34 Sup. Ct. 612,
621, 58 L. ed. 1011, 1024 (1914), where the court states that there are differences
between a mutual and a private insurance company and that "a recognition of
the differences we cannot say is outside of the constitutional power of the legislature." Also cf. Lexington Mill & Elevator Co. v. Browne, 116 Neb. 753, 219
N. W. 12 (1928), where it was held that the requirements of a general wareihousing act did not apply to a co-operative which -was formed under an act
authorizing co-operatives to engage in warehousing The question of unfair discrimination was not raised in this case, however. Also note that in a case decided
after the Frost case the Supreme Court stated that a classification for purposes
of taxation could undoubtedly be based on the non-profit character of an organization engaged in a business affected with a public interest. Puget Sound Power
& Light Co. v. Seattle, 291 U. S. 619, 625, 54 Sup. Ct. 542, 545, 78 L. ed. 1025,
1030 (1934).
1 Some interesting facts in this connection were brought out at the hearing
before the North Carolina Utilities Commission, Oct. 7, 1936, Docket No. 839,
in re the application of the Caldwell County Electric Membership Corporation for
a certificate of convenience and necessity. Here it was shown that all the investigation as to the feasibility of the project was done by the federal Rural Electri-
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system is strikingly illustrated in the principal case. According to the
complaint, there are at present thirty-five miles of power lines in
Johnston County belonging to plaintiff which run parallel to lines defendant proposed to construct. That this would cause a great waste,
for which the public ultimately would have to pay, is obvious.
The muddled situation has been somewhat remedied in North Carolina by a resolution of the state Authority (passed after the Johnston
County project had been approved) requiring co-operatives to obtain
certificates from the utilities commissioner before the Authority will
approve as feasible the proposed projects. However, in view of the
possibility that the federal Rural Electrification Administration might
exert its influence to persuade the state Authority to repeal this resolution, it would be wise for our legislature to strike out the "complete
in itself" clause and add a provision requiring the co-operatives to obtain certificates of convenience and necessity from the utilities commissioner. A state's electrical policy can be administered more efficiently if control is centered in one 'body. There is no good reason
why the co-operatives should protest against such regulation. If there
is a real need for the proposed power line, the utilities commissioner
will grant the certificate. Nor should the privately owned utilities fear
regulated co-operatives, whose aim it is to construct only in rural areas
which are inadequately supplied with electricity at present and into
20
which the existing utilities do not wish to extend.
CHAS. AYCOCK POE.

Torts-Last Clear Chance Doctrine.
The plaintiff's intestate, while sitting on a cross tie in a stooped position with his elbows on his knees and his head between his hands, was
killed by the defendant's train. Deceased was shown to have been in
full possession of his faculties a short time 'before the accident. The victim made no attempt to get off the track, and the engineer, who was
violating a city speed ordinance, made no effort to stop until it was too
fication Administration, none by the state Authority. The -personal opinion of the
chairman of the state Authority was that only 100 miles of the proposed 390 mile
project were feasible; nevertheless the whole project was approved by the federal body. Impartial testimony tended to show that estimates, on which federal
approval was based, of the number of farmers -who would wire their homes and
of the number of ranges, refrigerators, etc., they would purchase, were considerably exaggerated.
One of the important achievements of the Rural Electrification Authority has
been the spurring on of private utilities. E.g., the Carolina Power & Light Co.,
since the 1935 statutes were adopted, has constructed or has under construction
or has approved for immediate construction, 1,190 miles of rural lines. As a result of the co-operation of municipalities and private companies with the Authority,
there have been projected more miles of rural lines in North Carolina than in
any other statd. See affidavit of Dudley Bagley, chairman of the North Carolina
Authority, appearing in the record of the principal case, p. 49.

